LEGAL ASPECTS OF APPROPRIATIONS

Ref:  Practical Comptrollership Course, Naval Postgraduate School,

Monterey, CA

STATUTORY LIMITS OF AN APPROPRIATION


There are three statutory limits of an appropriation: Purpose, dollar amount, and duration.  Time limitations (obligation / expenditure availability periods) were discussed in Lesson II.  In this lesson we will discuss in the purpose and dollar limits of an appropriation, in particular 31 U.S. Code Section 1301(a) and 1517.

· 31 U.S. Code Section 1301(a) 

This is often referred to as the "purpose statute" or "color of money law."  It requires that appropriated funds only be used for programs and purposes for which the appropriation is made.  Currently, there are no formal reporting requirements associated with 1301 (a) violations.  However, when a 1301 (a) violation has been discovered, accounting adjustments must be recorded (i.e., the correct color of money must be charged).  If the adjustment results in an over-obligation or over-expenditure of the appropriation of fund charged, a 31 U.S. Code Section 1517 has occurred, and a report of violation must then be prepared.  

· 31 U.S. Code Section 1517 
Prohibits any officer or employee from making or authorizing a commitment, obligation, or expenditure in excess of the amount available in an appropriation or subdivision thereof (e.g., operating budget or allotment) or in excess of the amount permitted by agency regulations.  This particular section of the U.S. Code is also one of the sections comprising the Anti-deficiency Act, discussed on the next page.  

EXPENSE / INVESTMENT CRITERIA


The majority of 1301(a) violations are related to confusion regarding the difference between expenses and investments.  The following may help differentiate:

Expenses include:

1. Costs of any resources consumed in use

2. Costs for labor, materials, services, and travel  

3. Costs of maintenance, repair, overhaul, and rework

Investments include:

1. Major end items of equipment

2.   All other items of equipment with a unit or system value greater than or equal to the     

2.       Congressional expense-investment threshold, currently $100,000

3.   Minor construction exceeding $1,500,000 (appropriated funds only)

4.   Equipment designated for centralized individual item management (e.g., vehicles)

THE ANTI-DEFICIENCY ACT


Specifically, the Anti-deficiency Act consists of three sections of Title 31 of the United States Code:  sections 1341, 1342, and 1517.  The latter section, 1517, is undoubtedly the most important legal limitation affecting the Commanding Officer at the activity level.  The Act basically prohibits "spending more that what you got."  The principal provisions of the Anti-deficiency Act requires the head of each agency to issue regulations establishing an administrative control system with a dual purpose:  first, to keep obligations within the amount of  apportionment; and second, to enable the agency to fix responsibility for making obligations in excess of the apportionment.  The Act  provides that the person who caused the violation may be subject to discipline which may include suspension without pay or removal from office.  If action is done knowingly and willfully, that person may be subject to criminal penalties of a fine up to $5,000, imprisonment for not more than two years, or both.

WHEN DOES AN ANTI-DEFICIENCY ACT VIOLATION OCCUR?

Generally, violations of the Anti-deficiency Act occur when:

1. Funding authority is issued in excess of the amount available

2. Obligations are authorized or incurred in excess of the amount of funds available

3. Expenditures are authorized or incurred in excess of the amount of funds available

4. Special and recurring statutory or regulatory limitations or restrictions on the amounts for which an appropriation or fund may be used are violated

5. Statutory or regulatory limitations on the purposes for which an appropriation of fund may be used are violated

6. Obligations are authorized or incurred in advance of funds being available

7. Obligations and expenditures of funds do not provide for a bona fide need of the period of availability of the fund or account

8. Voluntary services are accepted, or personal services are employed, in excess of that authorized by law, absent an emergency involving the safety of human life or the protection of property

CAUSES OF VIOLATIONS


Based on an analysis of investigations of violations, the Office of the Under Secretary of Defense (Comptroller) has developed the following list of the most frequent causes of violations of the Anti-deficiency Act:

1. Established internal controls and standard operating procedures not followed

2. Inadequate supervisory involvement or oversight

3.   Lack of appropriate training

4.   Inadequate standard operating procedures and internal controls


The five types of circumstances that account for most of the violations of the Anti-deficiency Act in DoD in order of precedence, are as follows:

1. Exceeding limits on the use of Operations and Maintenance (O&M) funds for minor construction projects

2. Exceeding the fund availability amount in an appropriation or exceeding the amount of an allotment/sub-allotment

3. Using O&M funds to acquire equipment items that exceed the designated amount for the mandatory use of procurement funds (expense versus investment threshold rule)  NOTE: A violation does not automatically occur in these situations because, when it is discovered the obligation is simply moved from the O&M account to the applicable procurement account.  If sufficient funds are available after recording the obligation in the procurement account, including all other known valid obligations and de-obligations, a potential violation has not occurred.  However, if sufficient funds are not available to cover the obligation in the procurement account, a potential violation has occurred.

4. Not recording obligating documents in a timely or accurate manner

5. Obligating in advance of funds being provided

NO VIOLATION -- ERRONEOUS CHARGING OR RECORDING

No violation of the Anti-deficiency Act is considered to have occurred when:

1. An over-obligation or over-expenditure is solely the result of not recording available documents or transactions that increase fund availability, recording an erroneous transaction, or recording a transaction erroneously.  However, such actions should not include the deletion or adjustment of any valid transactions.  If after the proper recording of transactions, an over-obligation or expenditure remains, a potential violation has occurred.  

2. Erroneous recording of an authorization of funds, obligation, commitment, or expenditure in an incorrect fund or account; or the posting of an amount other than the correct amount for the transaction.  An erroneous recording may occur by citing the wrong fund, appropriation, subhead, budget project, or allotment/sub-allotment authorization number on an obligation and/or expenditure document.  Examples may also include the recording of duplicate payments or overpayments and/or related obligations.  An omission is the failure to post a properly executed authorization of funds (either received or granted), a purchase requisition, commitment, an obligation, or and expenditure, when the document/transaction is available for recording.


Once incurred, failure to record valid obligations or expenditures, in the official accounting records will not preclude or avoid a potential violation.  All valid applications of available resources must be recorded accurately and promptly even if the recording results in over-obligation, or over-expenditure.



It should be noted that Commanding Officers, for planning purposes or for measuring performance and productivity, may establish Operating Target (OPTAR) amounts for functions or departments within the activity.  When an OPTAR is issued to a subordinate activity, the Commanding Officer retains complete legal responsibility under 31 U.S. Code 1517 for all obligations incurred for functions covered by the OPTAR amounts.

BEGINNING AN ANTI-DEFICIENCY ACT VIOLATION INVESTIGATION

· Preliminary Review.  The purpose of the preliminary review is to gather basic facts and determine whether a violation has apparently occurred.  These actions include:

1. Checking for duplications or other errors in recording

2. Checking commitments and obligations to ensure they are valid and properly chargeable against the funds involved 

3. Checking actual fund status in the account affected at the time the questionable transaction occurred.  


The existence of a violation may depend upon an interpretation of statutory or regulatory constraints imposed on the use of a particular appropriation or account, the proper fiscal year to be charged, or similar issues.  In all cases, the advice of legal counsel shall be requested to address legal issues raised during a preliminary review.  The results of the preliminary review shall be documented in a report of preliminary review, and provided to the Assistant SECNAV (FM&C).  If it is determined that there is a potential violation, a formal investigation shall be initiated within 15 business days.  If it is determined that there is no violation, the preliminary review report completes the actions required regarding the potential violation and no further action is required after the report is approved.

· Formal Investigation.  If the preliminary review determines that a potential violation has occurred, a formal investigation is required.  The purpose of the formal investigation is to determine the relevant facts and circumstances concerning the potential violation:

1. If a violation has occurred

2. What caused it

3. What are appropriate corrective actions and lessons learned

4. Who was responsible for the violation


The formal investigation is performed by an officer who is specifically appointed for such purposes.  This person should not have a conflict of interest associated with the outcome, and be capable of conducting a complete, impartial, unbiased investigation.  A major command or higher level command (external to the command involved) should appoint an adequately trained and qualified individual to serve as an investigating officer.  The investigating officer should deliver the report of investigation to the appointing authority within 9 months of appointment.  

· Summary Report of Violation.  
Within 30 days of receipt of the formal investigation report, the Assistant SECNAV (FM&C) is required to submit a summary report of violation to the Under Secretary of Defense (Comptroller) .  The Under Secretary of Defense (Comptroller) will review the report for completeness, clarity, compliance with reporting requirements, and adequacy of corrective and administrative disciplinary action taken.  If the Under Secretary of Defense (Comptroller) determines that the summary report of violation is not complete, the report will be returned to the Assistant SECNAV (FM&C) who must resubmit the report within 15 days.

· Notification Letters.  Within 30 days of receipt of the summary report of violation, the Under Secretary of Defense (Comptroller) will prepare notification letters for the President, through the Director of the Office of Management and Budget; the President of the Senate; and the Speaker of the House of Representatives.  When a violation was determined to have been willfully and knowingly committed, the notification letters should also contain a recommendation for prosecution, by the Attorney General, of the individual(s) determined to be responsible for the violation.  

[See Volume 14 of the DoD Financial Management Regulation (DoD 7000.14-R) for complete details on performing a formal investigation and preparing a summary report of violation]

OVEROBLIGATIONS UNDER EMERGENCY CONDITIONS


Section 3732, R.S. (41 U.S. Code 11), authorizes the military departments to incur obligations and commitments in excess of appropriations for the purpose of procuring or furnishing clothing, subsistence, forage, fuel, quarters, transportation or medical and hospital supplies not to exceed the necessities of the current fiscal year.  This section of the code is often referred to as the "Feed and Forage Act."  Pursuant to such statutory authorization, the Department of Defense has prescribed that the use of such authority will be restricted to emergency circumstances, the exigencies of which are such that immediate action is imperative and cannot be delayed due to the non-availability of sufficient funds to cover the costs to be incurred.


When an over-obligation, over-commitment or over-expenditure has been authorized or incurred for emergency purposes, the responsible officer/official will immediately advise 

the next higher echelon, take action to obtain additional funds and will prepare and submit a report required by the Financial Management Regulations (FMR).
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